Introduction
The sports industry is the market in which the products offered to its buyers are sport, fitness, recreation or leisure-related. 1 Common products within the sports industry include sporting events, goods, collectables and memorabilia. Of the US$213bn spent annually on the sports industry in the United States, 2 the sports memorabilia market accounts for US$3bn. 3 Defined broadly, sports memorabilia consists of any sports-related memento or souvenir that has emotional or monetary value. 4 Sports memorabilia's popularity and commercial value have attracted an eclectic group of collectors who seek a wide range of items featuring their favourite college and professional athletes and teams. Collectors acquire their collectables from a variety of sources, such as dealers and promoters, or trade items with other collectors. 5 The least expensive and most convenient method of obtaining a memorabilia item, however, is to request a photograph directly from a sports celebrity. 6 To demonstrate the ease of direct correspondence and how to obtain valuable sports memorabilia at little or no cost, the authors wrote to 120 professional golfers and requested a personal photograph. 7 Of the 120 requests, 101 (84 per cent) of the golfers returned a photograph. Ninety-eight (97 per cent) of the photographs also included the athlete's personal signature, further increasing the commercial value of the photograph. 8 For example, an authentically signed photograph of Tiger Woods recently sold for US$2199.99 through The Upper Deck Sport Memorabilia Company. 9 While Woods is an extreme example, other professional golfers' photographs, such as Fred Couples (US$399.00), Gary Player (US$399.00) and Davis Love III (US$319.00), equally command considerable amounts of money through ProTour Memorabilia, the official memorabilia source of the PGA Tour.
In the United States, copyright law, specifically the Copyright Act 1976, protects sports celebrity photographs. The owner of a sports photograph is entitled to several exclusive rights that limit others' use of the picture. This article discusses American-based law and the key exceptions of the Copyright Act 1976 that enable sports memorabilia collectors to market, trade, buy and sell photographs, as well as outlining the potential legal pitfalls collectors should avoid.
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Fundamental Copyright Law Concepts
The importance of copyright law has long been established in the United States, dating back to 1787, when the framers of the Constitution granted Congress power 'to promote the Progress of Science and useful Arts and the means by which it may accomplish it, securing for limited Times to Authors and Inventors the exclusive Right to their respective Writings and Discoveries'. 11 Over time, Congress used its Constitutional authority to codify common law into the Copyright Act 1976. 12 While primarily grounded in federal law, 13 copyright law has evolved over time. A lengthy body of federal case law that has defined ownership and the public's right to use copyrighted works, for example, supplements the Copyright Act 1976. 'It should not be forgotten that the Framers intended copyright itself to be the engine of free expression. By establishing a marketable right to the use of one's expression, copyright supplies the economic incentive to create and disseminate ideas'.
14 The primary objective of copyright, therefore, is not to reward the labour of authors, but 'to promote the Progress of Science and useful Arts'. To this end, copyright assures authors the right in their original expression, but encourages others to build freely upon the ideas and information conveyed by a work. 15 In other words, copyright affords 'greater encouragement to the production of literary works of lasting benefit to the world'. 16 It accomplishes this purpose by rewarding the owner for 'the products of his creative genius'.
17 Thus, the 'immediate effect' of the copyright law is that authors receive a 'fair return for [their] creative labor'; but yields to its ultimate aim, that is, 'to stimulate artistic creativity for the general public good'. 18 Although copyright law 'ultimately serves the purpose of enriching the general public through access to creative works', 19 copyright law imposes no obligation upon copyright owners to make their works available. 20 'While it is hoped that the potential economic benefits to doing so will induce them, copyright owners are not obligated to provide access to their works -either during the term of protection or after. Hence, unpublished works never distributed to the public are granted as much (if not more) protection as published works.' 21 
The Copyright Process
Copyright protection extends to eight statutorily enumerated works: literary; musical; dramatic; pantomimes and choreographic; pictorial, graphic and sculptural; motion pictures and other audiovisual; sound recordings; and architectural. 22 Courts have generally viewed these categories broadly. Computer programs, for example, can be registered as literary works or maps, and architectural plans can be registered as pictorial, graphic or sculptural works.
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To be copyrightable, a work must also be original and fixed in any tangible medium of expression. 24 Neither of these requirements is stringent. 'Even a slight amount [of originality] will suffice', 25 and a work becomes fixed the instant it is written onto a page or typed onto a computer screen. 26 If a work falls within one of the eight copyrightable categories and is original and fixed, copyright protection automatically attaches. No additional publication, registration or other action in the Federal Copyright Office is required. 27 Both publication and registration, however, are beneficial. A copyright notice 28 is important because: it informs the public that the work is protected by copyright; it identifies the copyright owner; it shows the year of first publication; in the event that a work is infringed, no weight will be given to a defendant's claim of innocent infringement; and if the work is registered, the owner can receive statutory damages.
Exclusive Ownership Rights
Once a work is copyrighted, the owner has five exclusive rights: to make copies; to prepare derivative works or create spin-offs from the original work; to distribute copies to the public; to perform the copyright in other audiovisual works; and to display the work publicly. 34 These exclusive rights not only entitle the author to any monetary gains derived from the work, but also essentially allow the owner to control how and when the work may be used. Nonetheless, the public and owner of a copyright equally benefit.
By granting authors these exclusive rights, the authors receive the benefit of economic rewards and control and the public receives the benefit of literature, music and other creative works that might not otherwise be created or disseminated. The public also benefits from the limited scope and duration of the rights granted. 35 The granting of exclusive rights to the author, however, does not always preclude others from using the works. 36 Many of these exclusive rights are limited by several statutory exceptions discussed herein.
Transfer
An essential component of copyright law is that copyright owners may transfer all or part of their rights to another person. 37 An exclusive transfer relinquishes all rights in the copyright to another person, whereas a nonexclusive transfer does not. Transfers of exclusive rights are valid only if they are in writing and signed by the copyright owner of the rights conveyed or the owner's duly authorised agent.
38 Non-exclusive transfers do not require a written agreement. 39 An oral agreement is acceptable.
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Copyright may also be conveyed by operation of law, bequeathed by will, or passed as personal property by the applicable laws of intestate succession. 41 Because copyright is a personal property right, it is subject to the various state laws and regulations that govern the ownership, inheritance or transfer of personal property, as well as terms of contracts.
Copyright Infringement
Any person who violates the exclusive rights of a copyright owner commits copyright infringement. 46 Although most infringements occur because a work is unlawfully copied, not every work that is copied without the owner's permission constitutes copyright infringement. Section 107 of Copyright Act 1976, for example, details several exceptions to an owner's exclusive rights in order to maintain the public's interest and freely build upon existing works (see Statutory Exemptions).
Copyright Law and Sports Celebrity Photographs
Establishing copyright of sports celebrity photographs is relatively straightforward. For more than a century, photographs have been held to be copyrightable. 47 Specifically, photographs are considered 'pictorials'. They fall within one of the eight copyrightable categories of works established by section 102 of the Copyright Act 1976, 48 and become fixed the instant an image is photographed. 49 As long as the picture is 'original', copyright automatically attaches. 50 Original 'means only that the work was independently created by the author (as opposed to copied from other works), and that it possesses at least some minimal degree of creativity'. 51 A work may be original, for example, even though it closely resembles other works, so long as the similarity is not the result of copying.
52 'To illustrate, assume that two poets, each ignorant of the other, compose identical poems. Neither work is novel, yet both are original and, hence, copyrightable.' 53 Ownership of an original photograph initially vests in the photographer, 54 unless the photograph is a work made for hire. For example, when a sports celebrity hires a professional photographer to produce a photograph for commercial or promotional purposes, the photograph consequently belongs to the sports celebrity under the doctrine of works made for hire. 55 The remaining portions of this article focus on those sports celebrity photographs that would qualify as works made for hire, and addresses the sports celebrity's and sports memorabilia collector's rights under copyright law.
Sports Memorabilia Collection Practices
Sports memorabilia collectors must not only be aware of possible fraudulent trade practices, 56 but they must also be familiar with those practices that result in copyright infringement. One fundamental principle of sports memorabilia collecting is that mere possession of a photograph does not necessarily confer copyright ownership. 57 In most instances, when a collector receives a sports celebrity photograph, whether through direct correspondence or some other means, the collector receives a print of the original photograph. 58 Under section 109(c) of the Copyright Act 1976, the sports memorabilia collector has a limited right to display this photograph publicly, but does not receive ownership or any exclusive rights in the photograph. 59 If sports memorabilia collectors desire the actual copyright of a sports celebrity photograph, they must do so in accordance with section 204(a) of the Copyright Act 1976.
60 'A transfer of copyright ownership, other than by operation of law, is not valid unless an instrument of conveyance, or a note or memorandum of the transfer, is in writing and signed by the owner of the rights conveyed or such owner's duly authorized agent.'
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The legal term used to describe the transfer of a copyright interest is commonly referred to as a licence. 62 Essentially, a licence allows a specified third party, such as a sports memorabilia collector, to use a copyrighted work in a way that otherwise would be considered copyright infringement. 63 A sports celebrity, for example, could issue a one-time licence to a specific organisation to promote a charitable event. In this instance, no special licence is required; an oral agreement will suffice since no exclusive rights are involved. 64 If, however, the sports celebrity transfers permanent ownership of one of his or her five exclusive rights to another party, the transfer must comply with the requirements of section 204(a). 65 When a copyright or exclusive right is transferred, no particular 'form' of transfer is required. 66 Generally, a 'one-line pro forma statement will do'. 67 Section 204(a) is not met, however, if a sports celebrity merely signs (that is, autographs) a printed copy of his or her original photograph. Copies of photographs cannot be copyrighted. 68 Only the original photograph receives copyright protection. 69 Nonetheless, while the copy of a photograph is technically not protected, the rights attached to the original photograph still apply. Sports memorabilia collectors, therefore, cannot use the copied photograph in any manner that would violate the remaining exclusive rights attached to the original photograph (that is, make or distribute additional copies; prepare derivative works; or perform the copyright). 70 
Statutory Exemptions
Several statutory exemptions limit a sports celebrity's exclusive rights in his or her photograph and thereby exempt many common sports memorabilia collecting practices from copyright infringement. 71 For example, section 107 of the Copyright Act 1976, the fair use doctrine, allows limited uses of a sports celebrity's photograph. 72 These uses include: criticism, comment, news reporting, teaching, scholarship or research. 73 The more widely reliedupon statutory exemptions in sports memorabilia collecting, however, are sections 109(a), the first-sale doctrine, and 109(c), a limited exception of the sports celebrity's public display rights.
Under the first-sale doctrine, sports memorabilia collectors are free to resell a lawfully obtained copy of a photograph. 'The owner of a particular copy … lawfully made under this title, or any person authorized by such owner, is entitled, without the authority of the copyright owner, to sell or otherwise dispose of the possession of that copy or phonorecord.' 74 Concerned over the potential abuse of the first-sale doctrine, some celebrities have attempted to limit the doctrine by stamping on the back of their personalised sports pictures a phrase similar to: 'Intended for use only by the recipient. Resale or other commercial exploitation is prohibited by law and unauthorized.' 75 Despite the fact that sports celebrities have a common law or statutory right to market their image for commercial purposes, 76 courts have held that the owner of a copyright cannot limit the first-sale doctrine. 77 In Allison v. Vintage Sports Plaques, Allison entered into a licensing agreement with Maxx Race Cards ('Maxx') whereby Maxx manufactured and marketed trading cards bearing Allison's likeness in exchange for a royalty in the sales receipts. 78 The defendant, Vintage Sports Plaques ('Vintage') purchased Maxx trading cards and subsequently framed and mounted Allison's cards on a wood plaque. Vintage also labelled each plaque with an identification plate bearing Allison's name and marked it as a 'Limited Edition' and an 'Authentic Collectable'. Vintage, however, was not a party to any licensing agreement and never paid a royalty or commission to use Allison's name or likeness for commercial purposes. 79 The issue before the Allison court was whether Vintage used Allison's name and likenesses to promote a new product in violation of the right of publicity doctrine, or whether Vintage merely repackaged and resold a lawfully purchased product under the first-sale doctrine. 80 The Allison court held:
[While] the first-sale doctrine does limit the right of publicity, on the other hand, [it] would not eliminate completely a celebrity's control over the use of her name or image; the right of publicity protects against unauthorized use of an image, and a celebrity would continue to enjoy the right to license the use of her image in the first instanceand thus enjoy the power to determine when, or if, her image will be distributed.
In other words, section 106(3) of the Copyright Act 1976 and the right to publicity grants sports celebrities the exclusive right to distribute copies of their photographs to the public. 81 This right, however, is not absolute. Once the celebrity 'first consents to the sale or other distribution of copies … of his work', the first-sale doctrine cannot be circumvented by the right to publicity. 82 Hence, if sports memorabilia collectors legally obtain a copy of a photograph, collectors are 'entitled, without the authority of the copyright owner, to sell or otherwise dispose of the possession of that copy'.
83 'A sale of a "lawfully made" copy terminates the copyright holder's authority to interfere with subsequent sales or distribution of that particular copy.' 84 Nonetheless, the first-sale doctrine does not permit collectors to reproduce or sell additional copies, since those rights rest exclusively with the sports celebrity, the owner of the original photograph. 85 In addition, if sports memorabilia collectors lawfully possess a copy of a photograph, section 109(c) of the Copyright Act 1976 provides a limited exemption to the sports celebrity's public display rights. 'The owner of a particular copy lawfully made under this title … is entitled, without the authority of the copyright owner, to display that copy publicly, either directly or by the projection of no more than one image at a time, to viewers present at the place where the copy is located'.
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The concept of 'display' is broad. 87 It covers 'the projection of an image on a screen or other surface by any method, the transmission of an image by electronic or other means, and the showing of an image on a cathode ray tube, or similar viewing apparatus connected with any sort of information storage and retrieval system'. 88 Furthermore, a 'public display' is a display 'at a place open to the public or … where a substantial number of persons outside of a normal circle of family and its social acquaintenances is gathered'. 89 A place is 'open to the public' in this sense even if access is limited to paying customers. 90 Courts have held that public display occurs even if photographs are limited to subscribers 91 or occurs at a trade show even if the display is limited to trade show members. 92 Sections 106(5) and its exemption 109(c), therefore, allow sports memorabilia collectors to display their collections privately and, under limited circumstances, to display and market their collection of photographs publicly. The modern trend of internet sports auctions, a popular and growing outlet among collectors, however, poses problems for collectors who display or market their sports celebrity photographs. 93 Although no court has specifically addressed whether sports memorabilia collectors can lawfully use the internet to display a photograph of a sports celebrity, either to sell or for promotional purposes, the court in Brown v. McCormick held that the defendant's display of copyrighted quilt patterns on a national cable television broadcast did not fall within section 109(c) because the work was not displayed 'at the place where the copy is located'. 94 In addition, at least one legal commentator believes internet displays fall outside the scope of section 109(c). 95 In other words, to qualify for a 109(c) exemption, sports memorabilia collectors must limit their public displays of a copied photograph to 'the place where the copy is located'; anything beyond this, such as an auction website which can be viewed from anywhere in the world, 'is clearly beyond the limits of section 109(c)'. Copyright law, therefore, forbids collectors who use the internet to display their collected photographs because these images can be viewed by the public from anywhere in the world. 96 Section 109(c) merely allows the display of 'no more than one' sports celebrity photograph 'at a time, to viewers present at the place where the copy is located'.
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Copyright Infringement Any sports memorabilia collector who violates the exclusive rights of a sports celebrity's photograph commits copyright infringement. 98 The sports celebrity's remedy for copyright infringement largely depends on whether the photograph is registered with the United States Copyright Office. 99 If it is not registered, the sports celebrity can only recover actual damages. 100 The primary measure of recovery is the market value of the photograph at the time of the infringement. 101 On the other hand, if a photograph is registered, the celebrities can also seek attorney's fees, court costs and statutory damages, up to $100,000 per infringement.
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Other potential remedies for infringement include injunctions, impoundment or destruction of the infringing materials.
103 If a sports memorabilia collector willfully infringes on a copyright, he or she could face criminal prosecution and be imprisoned for up to ten years under the Copyright Act 1976. 104 Outside of the Act's own civil and criminal penalties, there are additional criminal offences that safeguard the sports memorabilia market, such as forgery and counterfeiting of items. It' ), alleging the fraudulent and unauthorised sale of licensed golf photographs and autographs. 105 According to Palmer et al., Gotta Have It obtained photographs and autographs of the three golf celebrities from various sources, forged the Plaintiffs' signatures and then sold the items at the 1997 Masters golf tournament. In all, 60 items priced from $350 to $1,500 were seized. Because the photographs were licensed, the defendants were charged with felony forgery and counterfeiting of registered designs under Georgia State Statute. 106 Palmer et al. may not be an isolated case. Court transcripts indicated that the plaintiffs made a concerted, nationwide effort to stop the unauthorised sale of their images and alleged signatures in the memorabilia market.
Conclusion
The popularity and marketability of sports celebrities has encouraged sports memorabilia collecting, a growing trade and hobby among millions of sports enthusiasts. An increasingly popular memento is the sports celebrity photograph. Although sports celebrities often times grant others permission to use their photographs for publicity and fan souvenirs, 108 collectors should be careful to use the photographs according to their intended licensed purpose. Failure to do so may result in copyright infringement.
To establish copyright infringement, a sports celebrity must merely show ownership of the copyright and a violation of the owner's five exclusive rights. 109 Exclusive rights were originally designed to benefit both the owner and public. The owner, for example, receives the economic rewards and the public receives the benefit of a work that might not otherwise be created or disseminated. In the instance of sports memorabilia collecting, the joint purposes of copyright law appear to be well served. Sports celebrities retain control, boost their public image, and may even profit from the use of their photograph. Alternatively, collectors receive a valuable collectable portraying their favourite player.
In recent years, however, abuses of sports celebrities' commercial rights have escalated with advances in technology. Of particular noteworthiness is the modern trend to use the internet and its ability to market individual photograph collections on private or public auction websites without the celebrity's permission. Neither form of display is permitted under the Copyright Act. While some sports celebrities have made a concerted effort to minimise the unlawful distribution of their photographs, by either an express notification of all commercial rights or the retention of independent agencies that police their images and products, only a few have resorted to litigation.
Sports memorabilia is big business. The recent commercial implications for signed sports celebrity photographs have increased the likelihood that more athletes will zealously protect their rights in the near future. Sports memorabilia collectors should not be alarmed, however, if they take the time to understand and follow the exemptions outlined by the Copyright Act. Copyright law was designed so both the sports celebrity and collector can harmoniously coexist. 
